INTRODUCTION
The city of New Haven owns an airport located partially within the city and partially within the town of East Haven. East Haven is hostile to the development of the airport and for years has sought to contain it. East Haven and the East Haven Economic Development Commission institute eminent domain proceedings to take three parcels of the airport's land, situated in East Haven but owned by New Haven, to develop an industrial park. The parcels are not currently used for airport operations except to the extent that they ensure requisite unobstructed air space and permit future expansion of airport facilities. The industrial park could be an important source of economic development for the town. East Haven seeks to take the parcels subject to any height restrictions imposed by federal and state statutes and regulations. In response, the city of New Haven and the board of airport commissioners bring actions to enjoin East Haven from taking the three parcels. New Haven's central argument is that the property cannot be condemned because it is already devoted to public use. ' The prior public use doctrine is a judicial rule employed in the adjudication of such conflicts, in which a condemnor endowed with a general grant of the power of eminent domain attempts to use the power to take property already dedicated to a public use. The problem often arises in disputes between corporations granted equal powers of (233) eminent domain by the state. 2 The state may delegate this power to political subdivisions such as counties and municipalities. 3 In addition, despite the prevailing conception of eminent domain as a governmental attribute, the state may also delegate the power to private corporations furnishing public services, such as utility companies and railroads. 4 The various political subdivisions enjoy equal stature "within their proper spheres." 5 Moreover, these subdivisions, as public corporations, are generally considered to be of equal stature to private corporations endowed with the same power of eminent domain.' Although the state may authorize the taking of land devoted to one public use for a different public use, statutes conferring the power of eminent domain to public and private corporations often fail to address the question whether or not the entity may condemn property already dedicated to public use. 7 This situation has spawned the prior public use doctrine. The rule may be set forth briefly, for the articulation of its essential elements varies little from one jurisdiction to another, and courts often recite as well-settled the standard renditions propounded in the treatises. For example:
"[When a] condemnor to whom the power of eminent domain has been delegated, such as a municipality or a private corporation, seeks to exercise the power with respect to property already devoted to public use, the general rule is that where the proposed use will either destroy such existing use or interfere with it to such an extent as is tantamount to destruction, the exercise of the power will be denied unless the legislature has authorized the acquisition either expressly or by necessary implication. ' stitutes "necessary implication"? What is the appropriate judicial role contemplated by the doctrine? Courts have not always resolved these issues consistently. 17 Part I of this Comment analyzes the variations in judicial interpretation and application of the prior public use doctrine. In so doing, it demonstrates the following theses:
1. Courts usually recite the rule mechanically, without analyzing its purpose, and, when they do offer reasons for it, they perfunctorily describe it as a means of implementing legislative intent or averting circular condemnations.
2. Courts consistently construe the term "use," in the phrase "property already devoted to public use," liberally enough to encompass not only current use, but also reasonably anticipated future use, so long as the expectation of use is not merely an indefinite, "naked" possibility.
3. Courts have revealed a tension, in construing the term "public use," between a) a bright line rule that formalistically requires the resisting owner to possess a power of condemnation equivalent to that of the condemnor and b) a more flexible, case-by-case approach.
4. The "compatible use" theory permits a taking if the proposed and pre-existing uses may exist together, even if the pre-existing user may suffer some inconvenience.
5. Authorities conflict over the degree of necessity required by the words "unless the legislature has authorized the acquisition by necessary implication." Some authorities look for a necessity so absolute that a denial of the acquisition would defeat the grant of power; other authorities consider factors of practicality and economy and look only for reasonable necessity.
6. Some courts embrace a "more necessary use" test, weighing the benefits to the public of the competing uses, while other courts refuse to engage in the weighing process. Among the former courts, the test has assumed a variety of forms, such as a) an exception to the prior public use rule; b) a narrowly drawn embodiment of the exception, requiring that the necessity be so great as to make the new enterprise of paramount importance to the public and that the enterprise cannot be accomplished practically in any other way; and c) an application of broad "more necessary use" statutory provisions.
7. Some courts attribute great significance to the "character" of condemnor and condemnee, such that a) a municipal corporation may condemn the facilities of a public service corporatibn to take over their operation or b) the protection of the prior public use doctrine is inoperative when an agent of the state seeks to condemn land devoted to public use. Other courts, however, do not discriminate in this manner when applying the doctrine.
Part II of the Comment suggests a prior public use jurisprudence that reconciles the divergent applications of the doctrine. Drawing on two theories frequently advanced to justify property ownership, it argues that the best rationale for the doctrine is its potential for accommodating both the "occupation" and "social utility" dimensions of property. The appropriate judicial role contemplated by the doctrine derives from courts' ability, and duty, to be responsive to both dimensions of property in prior public use adjudication. The principle of judicial protection of possession or occupation, tempered by judicial mindfulness that it is desirable to use property in the most socially valuable way, points to a solution of the conflicts engendered by the "necessary implication" clause and the various incarnations of the "more necessary use" test. Furthermore, this principle furnishes guidance to the courts in construction of the term "public use" and indicates the degree of significance courts should attribute to the "character" of the condemnor and the condemnee.
I. JUDICIAL INTERPRETATION AND APPLICATION OF THE

DOCTRINE
A. Reasons for the Rule
An unfortunate feature of the prior public use doctrine is that it has assumed a talismanic stature that precludes many courts from inquiring into its policy justifications. The rule is invoked with enough metronomic uniformity to vindicate the comment that "even the most devoted rule-fetishist would like to have a glimmer as to the reasons we have the rules we have." ' 18 When courts have paused to reflect on the reasons for the prior public use doctrine, their reflections have been perfunctory, so that the cases advance the same rationales with a regularity matching that of the repetition of the rule itself.
One explanation views the doctrine as a means of effectuating legislative intent: the sovereign, in delegating the power of eminent domain to municipal or private corporations, could not intend that the public use of one be subject to destruction, through condemnation, by the public use of another, because both uses have been authorized by 18 
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the sovereign. 9 As one court stated: "[I]t could not be intended that the state, having authorized one taking, whereby the lands became impressed under authority of the sovereign with a public use, meant to nullify its own grant by authority to another corporation to take them again for another public use, unless it so specifically decreed ... . 2o
As Part II of this Comment shows, this argument ignores both the limitations of the legislative process and the context in which clashes between public uses arise. 2 A second explanation-by far the most frequently encountered-conceives of the doctrine as a means to avert circular, recriminatory, or serial condemnations. Many corporations, both private and municipal, are endowed with general powers of condemnation. Thus, the argument goes, if one may condemn the land of another under such a general power, then the latter "would logically be free to reacquire the same property" from the former. deterrent such as the prior public use doctrine, "[t]he logical implication would be that there is no secure or permanent dedication to any public use." 2 Another court envisioned a parade of horrors in which "'the city might condemn the court house square for an engine house, the school district might condemn the engine house for a school house, the county might condemn the school house for a court house, and an endless chain of condemnations. . . might be set in operation.' "24 Although these concerns are no doubt valid, their rote repetition, combined with the reductio ad absurdum, has rendered them somewhat insubstantial; theoretically logical implications are of little use to courts presented with real clashes between public uses. Moreover, as Part II of this Comment argues, the threat of circular condemnations is easily dispelled.
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B. The Nature of "Use"
The question of what constitutes "use" arises because the rule protects from condemnation only property that is "already devoted to public use." Consequently, a condemnor may try to demonstrate that the disputed land is not being used. Courts have defined the criteria for "use" consistently, often drawing on the language of Vermont HydroElectric Corp. v. Dunn. 28 In that case, the Vermont Supreme Court liberally construed the term "use" to encompass not only current use, but also reasonably anticipated future use: "[I]t is not necessary that the property be actually in use for the public purpose to exempt it from the proceeding." '27 The court took pains, however, to limit its liberal construction of "use" by imposing a reasonableness test. The rule would not exempt property "held for future use upon the mere possibility that it may at some future time become necessary . . . . Reasonable expectation of future needs is required . . . . Nor is the exemption indefinite in point of time, but the property must be subjected to . . . use. . . within a reasonable time." 28 As the New Jersey Supreme Court has put it, the doctrine "applies to land held by a corporation to accommodate reasonably foreseeable future demands, . . . although a petuation of condemnation proceedings"). mere naked possibility that it will be so used will not immunize it
The Michigan Court of Appeals held that the foregoing principles precluded a township from bringing its "park land" within the ambit of the rule when the property had not been used by the public in the eight years since its dedication to park purposes, no public money had been appropriated for the "park", the township could not demonstrate a need for the particular land at issue instead of the land offered by the condemnor in exchange, and there was only a possibility that the land would be used by the public in the future. 30 Similarly, the "mere laying of rails" by a railroad company across a right of way that had been held idle by several railroad companies for approximately sixteen years did not manifest a "bona fide intention" to devote the way to railroad use-especially considering that the action was taken shortly before the commencement of condemnation proceedings by a power company, which wanted the land for a reservoir site. 1 On the other hand, when a town sought to condemn parcels of airport land owned by a neighboring city, but located within the town, the land was insulated from condemnation by the Connecticut Superior Court, even though it was not being used for actual airport operations at the time, because "it is reasonable to conclude that there will be an increase in the demand for the services of the airport . . . .These increases . . . will require the expansion of the airport facilities. Accordingly, it is anticipated that the 349 (1979) ; Dau, supra note 3, at 1517 ("[Wlhile it is not necessary for the property to be actually in use for the public purpose, the intent to place the property into this use without unreasonable delay must be present."); Matteoni, supra note 22, at 561 ("Property acquired by a condemnor for public use and held in reasonable anticipation of future needs with a bona fide intention of using it for such public purpose within a reasonable time is 'appropriated to' a public purpose."). C. The Nature of "Public Use" "Use" alone does not trigger the prior public use doctrine; the use must qualify as a "public use." To determine whether a given uise qualifies as a public use, courts have struggled with conflicting impulses: on the one hand, there is the safety of'a bright-line rule; on the other hand, some cases lend themselves to a more flexible, case-by-case approach. The language of Vermont Hydro-Electric has again struck a chord that has resonated over the years, expressing the rule as follows:
[A] mere voluntary assumption of public service which may be abandoned at any time does not carry with it the privilege of exemption. The test whether land is held for a public use such as will exempt it from condemnation is said not to be what the owner does or may choose to do but what under the law he must do, and whether a public trust is impressed upon it. 33 This type of "test" appears in a host of opinions from courts of other states. 4 Some courts have applied it with relentless rigor. For example, the Missouri Court of Appeals concluded that when a water company had not reached "the point where [it was] under a present legal obligation to maintain a public purpose," it "simply had not done enough to become a protected entity." 3 5 The Supreme Court of Maine found that, although the activities of an agricultural society conferred some benefit upon the public, they "fell short of constituting 'public uses' in the technical sense": the society was a private, voluntary corporation, not a political subdivision of the state; it could be dissolved at any time; and its members were under no legal obligation to perpetuate the activities benefitting the public."'
In other cases, however, even as the courts pay lip service to the bright-line rule, they strive to loosen its constraints, often under the guise of liberal construction. For example, in Tuomey Hospital v. City of Sumter, 37 in which the city sought to condemn land owned by an eleemosynary corporation operating a charitable hospital, the court endorsed the conventional dogma that "mere benefit" to the public does not constitute a public use; the public must have an "enforceable right to a definite and fixed use of the property." 3 8 The court also acknowledged, however, the difficulty of comprehensively defining the term "public use," because the public-private distinction "lies in the character of the use and must to a large extent depend upon the facts of each case." 3 9 The court concluded:
While the question of whether the complaint alleges a public use of the property involved is a close one, we think that under a liberal construction thereof, the question of public use is a factual issue which must be resolved, in the light of the foregoing principles, under the facts as developed upon the trial of the case. 4 Another approach to the meaning of "public use" is to look not for a legal obligation on the owner's part, but rather, even more formalistically, at the mere status or nature of the owner. In one example, a city sought to condemn a water system located within an area of a township that had been annexed by the city. 4 1 The Kansas Supreme Court reasoned that the township had lost its legal authority to serve the public and that its property had been metamorphosed into private property held in a proprietary capacity. Therefore, the court concluded in a triumphant rhetorical question, "What now becomes of the argument that the township water system . . . is 'devoted to public use'? . . .
[O]ne public utility may condemn the property of another public utility if the last company is not using its property to serve the public." 42 And in Board of Education v. Pace College, 43 the New York Supreme Court, Appellate Division, held that a private institution of higher learning could not invoke the prior public use doctrine to resist a local school board's condemnation of its land, because the college did not possess a power to condemn equivalent to that of the condemnor."" Its analysis of the case law convinced the court that:
Not one of the cited decisions contains the slightest suggestion that the law protects from condemnation for public purposes lands other than those "actually held by authority of the sovereign power for or necessary to some public purpose or use .... S. .[WMe are persuaded that it is no defense to plaintiff's petition that Pace College performs an admittedly useful service to the community and one in which the public has such vital interest that the State undertakes to regulate and control closely those institutions which engage therein. 4 In so ruling, the court reversed a decision below that had denied the susceptibility of "public use" to precise definition and had embarked on tions and the needs of the people must have attention."). an ad hoc examination of Pace College's nexus with the state educational system." The lower court had also noted that Pace College had the power to condemn real property for its water works and sewer system, thereby clothing such property in the public use garb. The court wryly pointed out the incongruity of a rule of law that would insulate from condemnation property "devoted to the purely service and incidental functions of water supply and sewerage disposal" while "rendering vulnerable . . .the property and facilities devoted to its primary function, i.e., higher education." ' 4 7
The prior public use jurisprudence proposed in Part II of this Comment stresses an accommodation of both the "occupation" and "social utility" dimensions of property. This Comment rejects bright-line formalism and embraces the more flexible, case-by-case approach. The rigid requirement that the condemnee be legally obligated to maintain a public purpose begs the essential question of what constitutes a public purpose. Neither this requirement nor the requirement that the resisting owner possess a power of eminent domain like that of the condemnor advances the twin goals of "occupation" and "social utility. "48
D. The "Compatible Use" Theory
A further question arising under the prior public use doctrine derives from the requirement that the proposed use either destroy or materially impair the pre-existing use. This requirement has spawned an exception to the rule known as the "compatible use theory." Under the compatible use theory, the taking is permitted if the proposed use "will not materially impair or interfere with or is not inconsistent with the use already existing . . . 2 9 This exception has been characterized as one of the means by which a court can circumvent the potentially excessive inhibitory effect of the rule-its "frightening inflexibility" 5 0 -while preserving the rule's policy justification "that an important public use should be protected."'" Under the exception, it is no bar to condemnation that the pre-existing use may suffer some inconvenience, so long as the two uses may stand together. 2 The determination whether the two uses may stand together is to be made not "with reference to every possible manner in which the land might be used for the purpose for which it had been acquired, but with a reasonable regard to the way in which it would naturally and reasonably be used in putting it to that purpose."" The compatible use theory has permitted a state road department to widen a road by condemning portions of a railroad company's right of way used for drainage," a state highway commission to condemn for construction of an interstate highway part of a school board's land used for recreational purposes," 5 a county to condemn a right of way for a highway through a village's parking field, 6 a town to lay out a street over land in which a city had laid its water pipes," and a gas and electric corporation to take an easement for placement of poles carrying overhead lines and conduits carrying
octrine permits intergovernmental condemnation when the proposed use would not interfere with or be inconsistent with the public use to which the property is presently devoted."); 11 E. MCQUILLIN, THE LAW OF MUNICIPAL CORPORATIONS § 32.72 at 413 (3d ed. 1983) ("[If the taking does not impair or interfere with the public use and is not inconsistent therewith, the property may be condemned."); Ball, supra note 8, at 35 ("If the court finds the uses consistent, taking will be allowed under general authority to the extent necessary to accommodate both uses."); Dau, supra note 3, at 1524 (when a new use can be carried on without materially impairing an established use, prior public use doctrine is inapplicable); Phay, underground lines in property owned by a railroad company.
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E. The "Necessary Implication" Clause and the "More Necessary Use" Test
The Necessary Implication Clause
A wrinkle in the prior public use doctrine that has engendered more widely disparate results is the "necessary implication" clause. This clause allows the taking of property devoted to public use if the legislature has authorized the taking by necessary implication. 59 As one commentator has pointed out, authorities conflict over the degree of necessity needed to create the implication: some cases require the necessity to be so absolute that "the denial thereof would defeat the grant of the power," while other cases "hold that the factors of practicability and economy may be considered and that a reasonable necessity. . . will be sufficient to justify the exercise of the power." 0 The former stance was "' That same clause also allows the taking if the legislature has expressly authorized it. Express authorization is not litigated often, but for cases addressing the issue, see, e.g., City [Vol. 137:233 adopted by the North Carolina Supreme Court when it was confronted with a city's plan to construct a dam for a hydroelectric plant that would submerge approximately twenty-five acres of a county home for indigents and inundate county roads at fifteen places." 1 Affirming a trial court denial of the city's power to condemn the land, the court disposed f the argument that the city had power to condemn by necessary implication: "'If an implication is to be relied upon, it must appear from . . . the application [of the enactment] to the particular subject matter of it, so that . . . some especial object sought to be attained by the exercise of the power granted could not be reached in any other
The latter, more flexible, stance was espoused by the Ohio Court of Appeals when it allowed a board of county commissioners to condemn for airport expansion that portion of a village's property not required for municipal buildings. 6 " Ordinarily, the court conceded, the power to take by necessary implication flows from statutory language; however, "resort may be had to the legislative intent as evidenced by a consideration of the statute with relation to its subject matter," and the power to take may be "inferred from a comparison of the conflicting powers conferred by the statute as well as the nature of the public works respectively to be undertaken."" This second, more flexible stance shades into a third, more contro- R]esort may be had to the determination of the legislative intent as evinced by a consideration of the statute with relation to the matter with which it is concerned.").
versial approach to "necessary implication." This third approach compares the relative value and importance of the competing uses to determine which use will more substantially benefit the public. In Township of Weehawken v. Erie Railroad, 5 the New Jersey Supreme Court modified the extent of township condemnation of railroad property for municipal parking and recreational facilities. The court reasoned that despite the benefit to the public from a parking lot, "it tends to lose proportion where the project would exclude a railroad operation for which the property is so highly adaptable."" 6 The court noted that some opinions had held that necessary implication "may only arise from facts which demonstrate that an exercise of the power is necessary to realize enjoyment of the privilege bestowed," while others had been cast "in terms of reasonable necessity and comparative value of the conflicting interests."1 67 The court found persuasive support for the latter approach in a treatise on eminent domain, which it quoted at some length:
"As to the degree of necessity which must exist . . . the better opinion is that it must be a reasonable one. Whether any general rule can be laid down as to what will constitute a reasonable necessity, may be doubted. But we should say that there was a reasonable necessity for the taking where the public interests would be better subserved thereby, or where the advantages to the condemnor will largely exceed the disadvantages to the condemnee."88
The court followed the lead of a New Jersey Superior Court decision that had allowed a sewer authority to condemn vacant land owned by a municipality. 69 The earlier opinion also cited the treatise, stressed the sewer authority's "health function of concern to the State and .. mu- [Vol. 137:233 nicipalities," and hinted that "power to condemn municipally owned land used for lesser public needs or purposes might well be implied within the legislative grant." 70 This hint was not dispositive, however, because the land in dispute was not being used.
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The More Necessary Use Test
The "more necessary use" test has assumed a variety of forms in different jurisdictions. Some courts conceive of the more necessary use test as an exception to the prior public use doctrine, applicable "when the proposed use is of superior rank in respect of public necessity."
For example, when a city exercised its power of condemnation to "deal affirmatively with the crucial problem of urban decay" and sought to take land that was not indispensable to the operation of a public utility, a New York Supreme Court approved the taking as "a situation where the prior 'public use' must yield to the imperative of the greater public
The Texas embodiment of the exception is narrowly drawn, demanding both that the "necessity be so great as to make the new enterprise of paramount importance to the public" and that it "cannot be . 1972 ) (public utility successfully resisted a taking by the city on ground that "the priority of its present use outranks that contemplated in the urban redevelopment plans" because of the "emergency nature of services provided").
practically accomplished in any other way." 4 This standard has been held to empower a school district to condemn park land for the paramount public use of a school site, 7 " but did not support a public utility's efforts to condemn, on the basis of its ability to provide better service, municipally owned electric facilities situated outside city limits. 76 Finally, some cases have been decided by the application of "more necessary use" provisions incorporated in state statutes. 7 " Looking to previous adjudication under such a statute, the Supreme Court of Montana found a practice of weighing the benefits to be derived from the condemnation against the impairments to the existing use of the land. 8 The court noted the "broad range of considerations in determining whether a proposed public use is more necessary than the present use." 1962) (dictum) ("[Olne political subdivision . . . can condemn the land of another, the decision resting, of course, on the paramount use and the best interests of the public."); Harris County Drainage Dist. v. City of Houston, 35 S.W.2d 118, 122 (Tex. Comm'n App. 1931) (stating hypothetically that the city may exercise its power of eminent domain in order to make improvements for the benefit of its citizens "if the necessity be so great as to make the new enterprise of paramount importance to the public and can be practically accomplished in no other way"); Dau, supra note 3, at 1522-23 (discussing "paramount use"). The prior public use model posited in Part II of this Comment opts for the Texas embodiment of the "more necessary use" test as the best way to reconcile "occupation" and "social utility" considerations in public use conflicts. A prior public use doctrine without such a test risks rigidly overprotecting possession at the expense of social utility, while, on the other hand, a broader version of the test risks an undue subordination of possession to the "greater good" of social utility. 0
F. The "Character" of the Condemnor and Condemnee
The foregoing "more necessary use" inquiry introduces the last interpretive concern generated by the prior public use doctrine: the question of the significance to be attributed to the nature or status-the "character," as the treatises put it 8 -of the condemnor and condemnee s2 Some courts rationalize the condemnation by a municipality of a public service corporation's facilities, for the same use, on the ground that "the use by the municipal corporation is a more necessary one than is the use by a private organization." 8 Unfortunately, the opinions purporting to rest on a "more necessary use" rationale sometimes do not so much proffer reasoned analysis of how the same use is transformed into a more necessary use under different hands as they make the bare assertion "municipal, ergo more necessary."
In Manchester may condemn. It will hold the property so acquired for the general public benefit, with a higher and larger scope of use and under a more stable and responsive system. 5 As a treatise on eminent domain has stated, "If . . .the purpose of such acquisition is to transfer the ownership and operation . . . from a public service corporation . . . to a municipality . . it has been held that the greater public use and increased public benefit which result from governmental operation justify such acquisition." 86 Nevertheless, discordant voices can also be heard on this issue. In City of Missoula v. Mountain Water Co., 8 7 the city sought to acquire a privately owned water distribution business through condemnation. Because the water was already appropriated to a public use, the district court had to determine, under the relevant statute, whether the city's use would constitute a "more necessary public use"; it held that the city had failed to prove that the taking of the system was necessary. 8 The Supreme Court of Montana remanded, directing the district court to weigh the benefits of public versus private ownership of the water sys- Co., 91 that the general power of eminent domain did not authorize a municipality to condemn a public service corporation's facilities and use them for the same purpose, absent specific statutory authorization. 9 2 The court reasoned that the legislature had demonstrated its awareness of this insufficiency by enacting specific statutes, none of which applied in the instant case, "to deal with these problems." 93 Apparently unpersuaded by the higher public use rationale, the court argued that "[t]o hold otherwise would amount simply to the taking of property from one and destroying his right to operate although expressly authorized to do so, and giving it to another without any benefit to the public." 9 4 Similarly, in Town of Culpeper v. Virginia Electric and Power Co., 95 the Virginia Supreme Court found no procedure in Virginia "under which annexing towns and cities can acquire by eminent domain the facilities of a franchised utility." 9 8 The court stressed that a certificate of public convenience is a property right, entitled to protection by the courts. 7 An analogous split in authority appears when a political subdivision seeks to condemn the land of a public use corporation and put it to a different use. One view is that " [a] right of eminent domain stands no differently before the courts than a private corporation clothed with the same right."" 8 On the other hand, as the North Carolina Supreme Court has explained, some courts have discriminated between municipal corporations and private corporations when applying the prior public use doctrine. 9 9 These courts would extend the full protection of the doctrine when a political subdivision is the resisting land owner by "strictly observ[ing]" its provisions, but would "somewhat relax" the rule's rigor when a public service corporation is the condemnee because "in the [political subdivision] the public interest alone is supposed to prevail while in the [private corporation] the idea of private enterprise also plays a part." ' 0 0
The character of the condemnor attains the greatest significance when the court finds the condemnor to be the sovereign itself. 1 0 1 When the condemnor is the sovereign, or is acting on behalf of the sovereign, courts generally defer to the taking and deem the prior public use doctrine inapposite. 102 However, just when the condemnor is the sovereign 139 N.E.2d at 545 ("Such jurisdictions hold that a state or its agency (as distinguished from a private corporation or privately owned utility exercising the power of eminent domain) under a general grant of power may take property already devoted to a public use by a private corporation such as a railroad, cemetery company, or utility. This is done on the theory that the governmental body is acting for the sovereign . . "). is unclear. Some cases establish a dichotomy between delegation and agency: if the condemnor is a municipal or private corporation to which the state has delegated a portion of its sovereign power of eminent domain, then the prior public use doctrine is operative; if, on the other hand, the condemnor is the designated agent of the state, typically a state highway commission or department of transportation, then the state is acting through its agent and the power is, in effect, exercised by the state itself, rendering the rule inoperative."' Other cases, however, do not divorce the concepts of delegation and agency and hold that the prior public use doctrine applies when the power of eminent domain has been delegated to an agent.' 0 4
The prior public use model advocated in Part II of this Comment does not attach significance to the character of the condemnor and condemnee when a political subdivision seeks to acquire property of a public service corporation. Such a jurisdictional exercise undermines the "occupation" element in property without enhancing the "social utility" 104 See, e.g., City of Wilmington, 340 A.2d at 184 (stating as a general rule that "the sovereign may take public property .. .but that an agency of the sovereign to whom eminent domain has been delegated may only take public property if the legislature has manifested its consent to the taking . .. 105 See infra notes 177-83 and accompanying text.
II. A MODEL PRIOR PUBLIC USE JURISPRUDENCE
The preceding analysis of variations in judicial interpretation and application of the prior public use doctrine serves here as a springboard for evaluating the appropriate judicial role in prior public use adjudication. It is safe enough to assert that the question whether property is being "used" is a question of fact to be determined by the courts; l0 6 that the question whether a use is a public use is an issue to be resolved by the courts; 0 7 that the question whether uses are compatible is a factual question to be determined by the courts;... that the degree of necessity required to give rise to an implication of legislative authorization of taking is a judicial question; 10 9 and that under "more necessary use" statutes the question of greater necessity is properly tried to the court. l 0 But should the issue of public use be resolved with reference to a bright line rule or on an ad hoc basis? Should a necessary implication of legislative authorization require absolute or merely reasonable necessity? Should courts weigh the relative importance of competing uses-either with the blessing of statutes or without?
A. The "Occupation" and "Social Utility" Theories of Property
In order to answer the questions posed above, this Comment first formulates its own policy underpinnings for the prior public use doctrine, importing by analogy to private ownership the "occupation" and "social utility" theories of property. As Part I noted, the doctrine's talismanic stature has reduced analysis of the reasons for the rule to a reflex recitation that contributes nothing to a resolution of problems in prior public use adjudication. 1 ' Private ownership theories may be readily transplanted to a public use context and applied to municipal and private corporations alike. As Gerald Frug has demonstrated, in pre-nineteenth century England and America, public and private corporations, cities and businesses, were not distinguished; all these corporations had the same legal rights. 11 2
The adoption in nineteenth century America of the public/private distinction assigned private corporations the identity of "persons" 11 -relegating them to the "Lockean sphere of rights"n 1 -but assigned cities the identity of state subdivisions 1 1 -relegating them to the "Hobbesian sphere of command" 1 6 and domination by state legislative power.1 1 7 The twentieth century erosion of the public/private dichotomy, however, has undercut the conventional bases for distinguishing public from private corporations." 8 Frug reveals "the virtual impossibility of a meaningful, nonpolitical distinction between functions 'naturally' performed by public or by private corporations, between 'public goods' and 'private goods.' "119
The best rationale for the prior public use doctrine, then, is its potential for accommodating both the "occupation" and "social utility" aspects of property. On the one hand, "occupation" values direct that possession should be protected. 2° On the other hand, "social utility" values direct that property should be used in the manner that best promotes the "maximum fulfillment of human needs." " ' Of course, these two views of property are not mutually exclusive. Richard Posner, for example, has argued that the "legal protection of property rights cre- proprietary' are best viewed as labels expressing the conclusion that particular government activity should be accorded a particular legal status and not as standards to be used in reaching such a conclusion. . . . Courts could pursue each of the purposes [the governmental/proprietary distinction] serves by focusing directly on the underlying values themselves . . "). 120 See R. CUNNINGHAM, supra note 3, at 2; Cohen, Property and Sovereignty, 13 CORNELL L.Q. 8, 15 (1927) .
121 R. CUNNINGHAM, supra note 3, at 2; see also R. POSNER, ECONOMIC ANALY-SIS OF LAw 18 (1972) ("These observations suggest an economic principle for deciding, in cases of conflicting land (or other property) uses, which party shall have the right to exclude the other. The right should be assigned to the party whose use is the more valuable . . ").
ates incentives to use resources efficiently,"' 22 while Bentham's "idea of property" as "an established expectation"' 23 posits that only through protection of such an expectation "can we hope for a minimally acceptable level of productivity."' 24 Nevertheless, there is a tension between the "occupation" and "social utility" notions of property. The former justifies legal protection of a possessor's claim by virtue of the simple fact of possession, regardless of whether the property is used to promote the greater good; the latter validates legal protection of property based upon its successful promotion of human needs and aspirations. 2 The tension is between the "dominion" and "social" views of property, the former emphasizing discreteness, even atomism, the latter emphasizing the social whole.'
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B. The Tension in the Rule and a Principle for its Resolution
The occupation-social utility tension animates the prior public use doctrine. Any implementation of the doctrine that forecloses evaluation of the "more necessary use" risks inflexibly overprotecting possession-the "abstract rights of ownership"' 2 1 7 -at the expense of social value. In this scenario, courts labor under the constraint of excessive deference to the pre-existing use, sacrificing the flexibility necessary to realize "the imperative of the greater public need"' 28 or the "stress of public necessity."' 29 Yet a premise insistently asserted by courts and commentators-that the formulation of public policy is the province of the legislature, not the courts-disposes of the question whether courts should weigh the relative importance of competing uses absent statutory directives, as it is for the legislature to decide which uses redound to the greater public benefit.' 30 The nexus of an "occupation" property orientation with a restrained conception of the judicial function culminates in judicial pro-nouncements such as " [t] he doctrine of prior public use does not clothe the court with power to weigh the communal benefit of the proposed use against the present use of property sought to be condemned" ' 131 and "the determination of the relative values and importance of different public uses . . . is purely a legislative matter-one of policy to be determined in the legislative halls and not in the court room." 1 2 The commentators are in substantial agreement, 3 ' one arguing that when courts consider the total impact of an acquisition upon the region, they act as land planning bodies in a legislative function that transcends their institutional competence. 1 3 Taken to an extreme, however, this argument culminates in a disjuncture between the courts and social exigency, a disjuncture revealed, for example, by such rigidly categorical pronouncements as "[t]his case must be controlled by legal principles and not by considering the practical effect . . ,.". Such arid dogmatism seems especially incongruous in a land use context, when social utility, and perhaps even the solution of a crisis, is at stake. Moreover, to maintain that when the legislature enacts a statute conferring the power of eminent domain, it hands down its formulation of the best means to effectuate the greater public good, is to ignore reality; because "at the time a general grant is enacted, the controversy has not arisen," and the legislative process cannot respond adequately to subsequent conflicts. 3 The legislature cannot possibly anticipate every clash between public uses, and a wooden adherence to the prior public use doctrine means that every time a conflict arises, the legislature must enact special legislation."' 7 Furthermore, it is disingen- 113 See, e.g., 11 E. MCQUILUN, supra note 49, § 32.67, at 402 (stating that the "relative necessity and expediency of such uses are matters of legislative policy"); Ball, supra note 8, at 35 (noting the "essentially legislative character of the determination of necessity"); id. at 45 ("The devotion of property to public needs is a legislative problem .... "); Dau, supra note 3, at 1526 ("It also seems more fitting to have the legislature determine which uses shall be more necessary . . . Ball , supra note 8, at 33 (stating that the view that changes must depend on a special statute has been rejected). This problem has prompted legislatures uous to imply that courts do not embroil themselves in policy matters; 38 the process of weighing conflicting interests is also not unheard of in the judiciary: "Only the courts are qualified to weigh the conflicting interests, thus, it is their duty to see that the best use for the particular land prevails."' 3 9
If the "occupation" theory-judicial restraint nexus lends itself to an absolute property rule that impedes the courts from considering societal interests, 14 ' an unbridled "social utility" tilt conferring broad license to evaluate the "more necessary use" lends itself to virtual nullification of the possessory protections the prior public use doctrine affords. For example, in NL Industries, Inc. v. Eisenman Chemical Co., 4 ' Eisenman, a competitor of NL in the barite mining industry, sought to occupy a portion of NL's mining property.' 4 4 NL was holding barite in reserve, while Eisenman planned immediate extraction of the ore.1rights or a mineral deposit is a more necessary public use." 1 4 The Supreme Court of Nevada rejected the lower court's determination that "immediate extraction and production of mineral resources [constituted] • . . a more necessary public use than holding ore in reserve for future mining."' 45 In this scenario, when the test in effect displaces the doctrine and invites a weighing of the importance of the proposed use against that of the pre-existing use, courts are tempted to assume the role of social engineer, abdicating their responsibilities as guardians of ownership rights. It is precisely the judiciary's responsiveness to these rights, however, that furnishes the most powerful argument for judicial involvement in public use conflicts, in contrast to those commentators who advocate such drastic curtailment of judicial involvement as to obviate any need for a prior public use doctrine. Robert Phay proposes a state land planning agency to adjudicate conflicts in the intergovernmental context, with judicial review limited to procedural considerations. 46 Vaughn Ball proposes the establishment of a clearly demarcated hierarchy of regulatory agencies that would have jurisdiction to approve or order condemnations on the "more necessary'1 47 use basis because "[it] is better to draw a few clear lines of authority than to expose each case to the toils of litigation." ' 4 8 The reply to such proposals is that conflicts between public uses implicate concerns not only of social utility and efficiency, "matter[s] of engineering," 4 9 but also possessory rights. The courts, more than any narrowly specialized agency, are competent to be cognizant of, and responsive to, these rights. 5 Such responsiveness is especially crucial in 144 Id. at 256-57, 645 P.2d at 979. 145 Id. at 257, 645 P.2d at 979. 148 See Phay, supra note 49, at 375, 379-80. 147 Ball, supra note 8, at 42. 148 Id. at 45. However, Ball acknowledges that this proposal is more practicable at the federal level and encounters thorny obstacles at the intrastate level, where "the outlines of the hierarchy necessary to the jurisdictional method are indefinite.... Counties, townships, municipalities, and special-purpose districts form a stratification many layers deep over the same land area. Their relative authorities are uncertain .... " Id. at 43; see also Note, Intergovernmental Conflicts, supra note 70, at 211 (noting that coordination of agencies empowered to acquire land would be more difficult at the state level). 149 Ball, supra note 8, at 45. Therefore, courts should, even as they are mindful of the importance of social utility and development, be vigilant against "the whims of an operator of a slide rule or drawer of a blueprint" 153 ' and against the use of "the strong arm of government. . . to take property already dedicated to a proper public use."'" Regarding the preference for "clear lines of authority" to "the toils of litigation," the judicial "reluctan[ce] to approve governmental shortcuts when personal and property rights are involved 1 55 is a more prudent view. As the Illinois Appellate Court has stated, "With the court being the arbiter we have assurance that there will not be an abuse by public bodies in their exercise of the power of eminent domain." 1 ' Furthermore, agency adjudication has been criticized as "often mistake ridden and hampered by a variety of institutional and bureaucratic constraints that undercut the quality of deliberation. 15 Thus, the unbridled "social utility" tilt conferring broad license to evaluate the "more necessary use" lends itself to virtual nullification of the possessory protections afforded by the prior public use doctrine, while the "occupation" theory-judicial restraint nexus lends itself to an absolute property rule that impedes the courts from considering societal interests. The tension is inherent in the doctrine. The best rationale for the doctrine, however, is its potential for accommodating both the "occupation" and "social utility" aspects of property in order to resolve the tension. This potential is realized by the courts' ability, and duty, to be responsive to both aspects of property in interpreting and applying the prior public use doctrine. The principle is judicial protection of possession or occupation, tempered by judicial mindfulness of the desirability of utilizing property in the most socially valuable way. This principle generates specific rules for interpretation and application that are responsive to the tension.
C. Resolving the Tension: The Paramount Importance Test
The principle adduced above is achieved neither by an absolute property rule nor by an open invitation to an ad hoc weighing of the "more necessary use." Instead, this principle is most faithfully effectuated by the narrowly drawn formulation of the "paramount importance" test, requiring that the proposed use be of paramount necessity to the public and that it cannot be practically accomplished in any other way. 15 This formulation enables courts to be responsive to both the "social utility" and "occupation" elements of prior public use adjudication. Requiring the condemnor to satisfy the heightened standard that the proposed use be of paramount importance to the public should demand a more compelling showing of exigency than the "more necessary" standard. The further requirement that the use cannot be practically accomplished in any other way imposes on the condemnor the burden of demonstrating that it has considered the feasibility of effecting its allegedly paramount use through less intrusive means. In that case, a parcel of land acquired by one railroad for yard purposes and dedicated to public use was sought for condemnation by another railroad that wished to obtain a crossing in order to connect with a third line. The crossing would have destroyed the use of the land for yard purposes. The Texas Supreme Court held that the law does not authorize the condemnation of property which has already been dedicated to a public use, when such condemnation would practically destroy the use to which it has been devoted . . . unless the necessity be so great as to make the new enterprise of paramount importance to the public and cannot be practically accomplished in any other way. Id. at 166, 46 S.W. at 786. The court emphasized the "paramount importance" requirement, holding that the new use must be "of so great importance to the public as to demand that another public use of less importance shall be set aside for its benefit .. ment of condemnation, the Texas Court of Civil Appeals acknowledged that the widening of a great public highway could easily be of such paramount importance to the public to justify the taking. 160 The court stressed, however, that the additional requisite-that there was "no other practical way by which the object of the condemnation proceedings could be accomplished"-had not been demonstrated."' 1 These requirements ensure adequate protection of the pre-existing use while enabling the courts to approve the taking if the condemnor has proven the requisite need. The stringency of the "paramount importance" test admits enough flexibility to respond to social exigency, yet allays the "occupation" misgivings about the broader "more necessary use" test, poignantly expressed by one judge in the context of a county-village conflict:
This doctrine I cannot agree with, for without legislative sanction, and by pure judicial decree, such doctrine would, more often than not, permit an expanding political subdivision, with great planning and financial resources, to plunder the small political subdivision, without such resources, but which wanted to do for its residents as it saw best .
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It also addresses the prevailing judicial rationalization for the prior public use doctrine-that it averts circular or recriminatory condemnationsl' 6 -because "[ojnce the determination of superior use is made, it supplants the inferior leaving no ground for retaliation."'" Given the controversy over the legitimacy of judicial implementation of a "more necessary use" test,'" the heightened standard advanced above should be embodied in a statutory authorization for courts to determine whether a condemnor has made the requisite showing of paramount importance.' 6 A determination of this magnitude should 160 See id. at 103. 161 Id. derive from a statutory directive rather than from a potentially strained finding of legislative authorization of the acquisition by "necessary implication.
' 1 6 7 One commentator has observed that the judicial function of ensuring that the "best use" of the land prevails "should not be exercised under the veil of statutory construction to determine the legislative intent." ' To the extent that a legislature can resolve in advance the question of which purposes constitute the more necessary use, these conclusions should be embodied in the statute in the form of a hierarchy of certain designated uses. 6 9
D. The Nature of "Public Use" and the Character of the Condemnor and Condemnee
The "occupation"-"social utility" accommodation principle also furnishes guidance for judicial construction of the term "public use" and judicial attribution of significance to the character of condemnor and condemnee. These two themes in prior public use adjudication converge when courts formalistically construe "public use" as erecting a threshold requirement that the resisting land owner possess a power of condemnation equivalent to that of the condemnor in order to be entitled to invoke the prior public use doctrine. 170 In Texas Eastern Transin State ex rel. Kennewick Irr. Dist. v. Superior Court for Walla Walla County, 118 Wash. 517, 204 P. 1 (1922), the court decided in favor of the condemnor who had proved that its condemnation of the property would result in the greater public benefit. The statutes governing the condemnation proceeding in Chehalis contained no provision authorizing the court to weigh the public benefit; but when Kennewick was decided, the governing statutes had been amended so as to provide: "In condemnation proceedings the court shall determine what use will be for the greatest public benefit, and that use shall be deemed a superior one. In that case, a pipeline and natural gas company sought to condemn, for installation of an underground gas transmission pipeline, a right of way across the land of a private, nonprofit corporation devoted to the conservation of wildlife.' Even as the court espoused the formalistic approach, however, it implicitly acknowledged its limitations:
Defendant's voluntary consecration of its lands as a wildlife preserve, while not giving it the cloak of a public utility, does invest it with a special and unique status. Qualitatively, for purposes of the present type of proceeding, the status might be described as lower than that of a public utility but higher than that of an ordinary owner who puts his land to conventional use. Unquestionably, conservation of natural resources can and would become a legitimate public purpose if engaged in by a federal or state government or an authorized agency thereof. . . . Under the circumstances, and although plaintiff's right to condemn land in this area for the pipeline is clear, we believe . . . that Wildlife Preserves is entitled to have a plenary trial of its claim that a satisfactory alternate route is available to plaintiff which will not result in such irreparable damage to the preserve.'
As one of the attorneys for Wildlife Preserves has observed, "[tihis was not dictum, but. . . it was not intended to have any practical application.' 7 5 The jurisprudence advocated by this Comment, emphasizing judicial cognizance of possessory rights and social value, corrects the "double vision" that hindered the Wildlife Preserves court. The formalistic requirement that the condemnee and condemnor possess equivalent powers of condemnation in order to trigger the prior public use doctrine should be abandoned, because it serves neither of the policy justifications constituting the best rationale for the doctrine. Cases in which the resisting land owner enjoys "special and unique status" should be resolved in favor of applying the doctrine, 7 176 See id. at 1080 ("It can only be hoped that other jurisdictions will not adopt the needlessly narrow construction of the prior public use defense-that it is unavailable unless a mutual power of eminent domain exists."). This jurisprudence would have rendered the defense accessible to Pace College in its legal battle with the local board of [Vol. 137:233 course, by the paramount importance test outlined above.
Similarly, this jurisprudence does not align itself with courts that attribute great significance to the character of the condemnor and condemnee when a municipal corporation seeks to condemn the facilities of a public service corporation or an agent of the state seeks to condemn land devoted to public use. Rather, it aligns itself with those courts and opinions that attribute greater significance to possessory rightsY When, for example, a municipality annexes territory encompassing a public service corporation and wishes to condemn its facilities in order to take over their operation, 1 8 this Comment contemplates no place for the assumption of "municipal, ergo more necessary." Nor do generalizations about the "low-grade" nature of public service corporations and superiority of municipalities 17 9 suffice to allow the taking. Rather, on the facts of each case, a municipality must carry the burden of establishing paramount importance in order to overcome the protection afforded by the prior public use doctrine: "To hold otherwise would amount simply to the taking of property from one and destroying his right to operate although expressly authorized to do so, and giving it to another without any benefit to the public." 1 8 As a certificate of public convenience is indeed a property right, it is surely entitled to protection by the courts. 81 Similarly, when a political subdivision seeks to con-versity to establish the right of the university to use certain public streets for a recreation center."' 8 The state argued that the university was an arm of the sovereign and therefore had the power to condemn public property. 1 8 The court reviewed the relevant statutes and concluded that no statute had granted express authority to the university to condemn the streets. 9° Without such authorization, the city's exclusive dominion over the streets, granted by the state legislature, had not been modified. 91 Indeed, " [t] here is no sound reason for holding state agencies. . . to a different standard from political subdivisions and nongovernmental bodies. The basic argument in favor of substantial review when other than the legislature takes applies to all grantees of a general power. ' ' CONCLUSION It is the feature of substantial review that constitutes the core value of the prior public use doctrine. When private property is condemned, judicial review is limited to monitoring for abuse of discretion, but the context of prior public use implicates a much fuller, more active judicial role. As the court in Township of Weehawken v. Erie Railroad Co." 93 stated:
It was argued below . . . that Weehawken, having the power of condemnation to achieve the intended purpose, has complete discretion in determining the quantity and location of the property to be acquired, and the exercise thereof will not be disturbed absent an abuse of the power. While this is the judicial approach to the exercise of the eminent domain power, it is not applicable where the doctrine of prior use comes into play. 19 4 
